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The question of whether protection against
unauthorized use of a person's name of likeness for commercial gain
1s stbeewed under property rights or the richt to privacy remains
unsettled. The thesis of *his article is that either area may be
appropriate, depending on the plaintiff's motivation in bringing the
action. The case of Lngosi v. Universal Pictures illustrates the
sitvational nature of the choice. Historically, the first two privacy
cases involved the unauthorized use of a portrait or name for
advertising purposes, but the primary interest in both was protecting
individual dignity. The central concern in lugosi, however, was the
protection of property rights. Privacy has been recognized as
inadequate in protecting celebrities' property rights because the
very circuastance of being well known can prevent recovery. Soae
courts have recognized a "right of publicity" in cases involving
prefessional athlietes, an approach that may overcome the shortcomings
of privacy law for celebrities, if not for the ordinary citizen. Any
ncendignitory cases concerning commercial appropriation of an
individual's nase or likeness should no longer be regarded as part of
; Jivacy law but sheuld be considered as some foram of common-lau
property right. (Author/J%)
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Briefly, the thesis of this article is that while some cases here-
tofore placed in the appropriation category of privacy law1 are properly
considered privacy cases, others would more reasonably be classified as
property law. Cases in which the plaintiff wants to prevent the defendant
from using or continuing to use plaintiff's name, picture or likeness in
advertisc.ents or for other trade purposes are, in the writers' eyes,
legitimately labelled privacy cases., <vYet other plaia“iffs, as in the
recent case of Lugosi et.al. v. Universal Pictures Company Inc., et.al.,2
are simply interested in securing compensation for the previously unauthor-
ized commercial use of some aspect of their personality. Both types of
appropriation would pe considerea actionable TOrts, put one revoives
around privacy, the other around property. While this distinction is not
original to the authors, it has received little attertion in the literature
of mass communications.

The Lugosi case, described below, bears iittle resemblance to the first
two litigations now referred to as privacy cases, Roberson v, Rochester
Folding Box Co.3 and Pavesich v. New England Life Ins. Co.,4 which in turn
bear little resembla:ice to the privary tort described by Samuel Warren and
Louis Brandeis in their influential article.5 Warren and Brandeis were
concerned only with public disclosures by the press of non-defamatory
information relating to the private lives of individuals, with the indivi-

dual's right to retain his anonymity. The two early cases cited above,
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however, contain an element not forseen by Warren and Brandels: appropriation

of the plaintiff's name or likeness for commercial purposes.

In the first case, Abigail Roberson attempted to recover $15,000 in damages
for the physical and mental suffering she experienced because of the unauthorized
use of her photograph on flour boxes. Plaintiff made it clear that she wanted to
prevent further use of her likeness for this purpose.

Similarly, Pavesich sued to prevent defendant from continulng tc use his
photograph as a testimonial for defendant's life insurance policies., Nowhere in
the case was there a clue'th;t Pavesich was merely seeking compensation for the
commercial value of his likeness or attempting to profit from an exclusive property
interest. He simply wished to retain his privacy, and as professor Edward
Bloustein of the New York University School of Law pointed out in an often-cited
article vhat appeared in 1964, the interest being protected in these two appropriation
cases was essentially the same ai;what is protected in the intrusien and public
disclosure areas of privacy law. The primary interest in Roberson and Pavesich

was in protecting individual dignity, not property, whereac the central interest

in the Lugosi case was the protection of a property right.

Almost: every scholar writing in this field agrees tuat privacy 1is an
unsettled arca of the law. Donald Smith has remarked that the development of
privacy law "...has been so uneven and its performance so unsatisfactofy that,
if torts had tear ducts, it might weep that it was ever born," ! and several
legal thinkers have offered .,uggestions as to how to iﬁprove the situation.

In 1954 Melville Nimmer, attorney for Paramount Pictures, published an
article that urged general acceptence of a '"right of publicity," a right that
Nimmer considered to be the direct opposite of privacy rights.8 He érgued that
the Warren and Brandeis concept of privacy was satisfactory to meet the needs of

19th century Bosten, but that subsequent developmen: of new mass media and their



concomitant advertising made existing privacy law outmoded, at least for well

known personalities connected with these new media. "With the tremendous strides

fn cormunications, advertising, and entertainment techniques, the public personality
has found that the use of his name, photograph, and likeness has taken on a

pecuniary value undreamed of at the turn of the century." 2 Such personalities,
he said, were more apt to need protection of their publicity rights than their
ﬁrivacy rights. (If one defines a cefébrity as someone whn is wel. . ovun for
being well known, Nimmer's point has obvious validity.) 1In pressinz . s argu-
ment, Nimmer outlined what he considered to be the in;dequacies of 1 }rivacy,
2) unfair competition, and 3) contract law in protecting the property rights of
celebrities in their name and likeness.

Privacy law is inadequate, Nimmer said, because 1) sume courts have found .
that the very fact of being a celebrity prevents recovery, even in the apéroPrirtion
area,lo 2) in various jurisdictions no recovery has been allowed unless the
appropriated name or likeness had been used in an offensive manner‘,11 3) privacy
has been viewed as a personal rather than a property right, making the right
non-assignable to heirs}2 and 4) the right of privacy is limited to human beings
and offeré no protection to animals (such as Lassie) or to business enterprises.

Unfair competition law 1s considercd inadequate to protect these property
rights in that the absence of competition between plaintiff and defendant has
prevented recovery in some jurisdictions “ and in that some courts have held
that no unfair competition exists unless it can be proved that defendant had
“passed off," or falsely represented the goods or business of plaintiff as
defendant's own,

Finally Nimmer considers the law of contracts iess than adequate in that

16
contract protection extends only to the parties to contracts.



The first clear court :ecognition of a right of publicity separate and
distinct from the right rf privacy was in Haelan Laboratories v. Topps Chewing
17 |
Gum, a8 1953 decisicn involving the nature of a baseball player's rights to

control distribution of his photograph in the marketing of bubble gum. 1In this
decision Judge Jerome N. Frank held that a professional athiete has an indivi-
dual right of publicity and_thaé such "a right could be appropriately considered
a property right,

Two more recent cases of a similar nature produéed the same con&lusion.
In Cepeda v. Swift and Company (1969)18 and Uhlaender v. Hendricksen (197’0),‘19
both involving appropriations of the name and likeness of baseball players, the
courts held that something distinct from privacy had been violated and took a
properéy aoproach, An interesting bit of legal trivia ié that in thé Uhlaender

case, the court decided that an athlete has property rights not only in his name

and likeness, but in his statistics.as well.

With this background, let us consider the facts of the Lugosi.case.
How to classify the case seems to have been a problem from the very
beginning. The action by Bela George Lugosi and Hope Linninger Lygosi,
son and widow of the late film star Bela Lugosi, was brouvglt as a breach
of contract suit. Defendant Universal Pictures wanted the case classified
as a privacy action, since courts, as a general rule, have considered that
priQacy rights die with the deceased person, preventing recovery by heirs.Zc
The court found no breach of contract, was not willing to consider the
circumstances a privacy in;asion, but instead declared that the late Mr.

Lugosi's name and likeness constitute a property right distinct from a

privacy right and legally able to descend to his heirs and beneficiaries
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under the terms of his will. To add to this classificational muddle, when
the case was reported in the U.S. Patents Quarterly, it appeared under the
heading "Copyrights."

The case involved Bela Lugosi's celebrated role as Count Dracula, a role
that he first played for Universal Pictures in 1931 in the motion picture "Dracula,"
Over a span of years, Universal has produced a number of horror films featuring
monsters of one kind or another, such as Frankenstein's Monster, Wolf Man, The
Mumuy, The Creature, The Phantom, Mr. Hyde, The Mutant, Molecman, The Hunchback,
and, of course, Count Dracula. Beginning ;n 1960, Universal entered into
various licensing agreements which allowed manufacturers t> reproduce likenesses
of some of these horror characters on sweatshirts, playing cards, games, ﬁasks,
and other products.

Plaintiff contended that defendant's actions constituted a breach of Bela
Lugosi's 1930 contract with Universal; defendant contended that the contract Fad
reserved no merchandising rights to Bela Lugosi. At the heart of the controversy
was the contract's grant-of-rights clause, a clause custom.rily included in
contracts betwcen actors and producers. The grant-of-rights clause in che.Lugosi
contract specified that Universal Pictufes retained the right to ‘

use and give publicity t; tﬁe artist's name and likeness,

photczraphic or ot“erwise, .and to recordations and reproductions®of

the artist's voice and all insfrumental, musical, and other sound

effects produced by the artist hereunder; in connection with the

21
advertising a:d exploitation of said photoplay. (Emphasis added.)

The decision of the court was that plaintiff was entitled to recover inasmuch
as 1) the orodicts licensed to hear the Nracula likenecs ware nat marketaed in any
connection with the promotion of the photoplay "Dracula' and 2) the grant-of-rights

clause did not specifically assign merchandising rights to defendant.



Precedent cases cited in the decision were equally colorful, involving
22 23
pre-adult-western stars Roy Rogers. and Gene Autry and the detective character

- 24
Sanm Spade.

Both Ryy Rogers and Gene Autry lost their cases, which were concerned
with the exhibition of their movies on television, because the grant-of-riglts
clauses in their countracts were more nearly all-inclusive. The Sam Spade case
fnvolved the question of exclusive rights to use the characters appearing in the
movie "The Maltese Falcon." The decision in this case allowed the author of "“The
Maltese.Falcon" to retain the right to use Sam Spade and other characters in
subsequent books, though Warner Brothers had claimed that their contract allowed
them exclusive use of these characters.

Since Universal Pictures had copyrighted the photoplay '"Dracula,' the
company argued that this copyright allowed the licensing cof merchandiéing
rights to Lugosi's portrayal of the Dracula character. The court ruled against
Lidd assvitluuy reasvunlng chal Lie characier gount pracuia, as a generai
character, is in the public domain, but that when Lugosi played the role, he
created through his own personality and facial characteristics elements of
originality that allowed this portrayal to have copyright protection. The
court further ruled that the Lugosi portra&al of Dracula would be protectable
* against infringing manufacturers who used the character without Universal's
permission, but defendant's copyright of the photoplay could not override the
limitations of the contract between Universal and Bela Lugosi. |

Clearly privacy law as it now exists does not come in a very neat package.
Bloustein points out that privacy is ",...a composite of the interests in reputation,

25
emotional tranquility and intangible property." The first two represent pro-

tection of human dignity, the third may or may not be dignitory in nature, 1In the



Roberson and Pavesich cases, the plaintiffs felt demeaned or humiliated by the
commercialization of their personalities; in the Lugosi case, the plaintiffs
were merely trying to protect a property right to which they felt entitled. In
reéard to the latter type of case, the courts in the Haelan Laboratoriecs,
Cepeda, Uhlaeanr, and Lugosi cases {ound no important purpose served by making-
en individual a part of commerce against his will or by allowing defendants free
use of some aspect ol an individual's personality that has market value, unleés
expressly agreed upor.

The authors conclude that non-dignitory cases dealing with intangible
property should no longer be considered a part of privacy law but should be
regarded, through court precedent, as a form of common-law property right.

The "right of publicity" seems a reasonable term to use for this
property right, but what it presently implies may be too restrictive. Most
writers who favor recognition of a right of publicity appear concerned only
with the property rights of well known public figures, who, granted, are
more often involved in these cases than are persons who are not known by
the general public. Don Pember suggests that '"...the property value in a
name should be proportional to the fame of the personality" and that the
name or likeness of an ordinary, non-public individual carries a value
that barely exists.26 The authors of this artlcle do not entirely agree.

Even the most obscurg person who discovers that his name or likeness is
being used in an advertisement or for some other commercial purpose should,
if he is not offended by such use, be able to secure reasonable compensation.

Some legal thinkers have speculated that the right of privacy may in the
future engulf and absorb the much older body of d2famation 1a§.27lshou1d this

ever happen, non-dignitory appropriation cases would appear more out of place



than ever, Iinasmuch as the closest analogy to defamation proﬁection comes in
the public disclosure of embarrassing facts and false position in the public
eye areas of privacy law.

It has also peen suggested that. in John Wede's words, ".,.the principle
behind the law of privacy is much broader than the idea of privacy itself, and
that the whole law of privacy will become a part of the larger tort of intentiqnal
infliction of mental suffering...to constitute a single, integrated system of
protecting plaintiff's peacec of mind."ZB‘Again, non-dignitory appropriation cases
would not secem to belong here.

Finally it should be acknowledged that some unauthorized apbropriations
will not offend the party wﬁose name or likeness has been used in advertiseﬁents
or for some other trade purpose. A politician might welcome such use.and consider
it free publicity that would increase his vote-getting potential, or should some
modern-day Abizail Roberson be ''discovered" by an important movie producer, she
might feel only gratitude for the appropriation and give no thought at all to

securing compensation,
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